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Basic Concept of Fundamental Rights

Associate Professor Dr. Torpong Kittiyanupong

Abstract

The fundamental rights that is specifically recognised by the provisions of
the Constitution are “the order of reason”, in other words, “the order of values”. This concept
is used to regulated the conduct of human life in society and it is also deemed as
the concept to stipulate any forms of relationship, whether between the state and
individuals or even among individuals themselves. Therefore, a study of preliminary
ideas of the fundamental rights shall be in connection with “the effect that ought
to be” of the order of reason or the order of values in the legal system as such.
Subsequently, when the research of introductory principle of fundamental rights has
been conducted, it is demonstrated that the constitutional mechanisms and any legal
mechanisms are designated to preserves all value of fundamental rights so that these
rights could be legally and practically effective as much as possible. Substantively,
to make a success of such matters, it must be taken into account by any state organisations,
whether it is the legislature, the executive, or the judiciary as well as the citizens which

it recognised as part of the society.

Fundamental rights, the order of reason, the order of values, human dignity,

binding force of fundamental rights, rule of weighing, principle of proportionality.
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3 From Volkerrecht (p. 300), by Seidl-Hohenveldem, Ignaz, 1997, Kéln/Berlin/Bonn/Munchen: 9. Aufl.
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Ustanuivmaneiiossnsuneivavuanainmuesyud liinndu Kant, Hegel,
Rawls 30 Taylor shanamlinsatuin dearuAntieavBuyweruiodvduiiugiugn
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5 From “Menschenrechte als Grundlage fur Selbstbestimmungsrechte,” by Schnebel, Karin B., (2010),
Archiv far Rechts- und Sozialphilosophie, 96(1), p. 78.
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wswgiavesszma msudsiuegalusssy mstesfunierdnnisiindunionsynuin msfuasefuilng n1sdnszdeu
nsUsgnevendniisaviniisniiu vieieUsslovimnugogtu”

3) ﬁm%%uﬁugmﬂizLmﬁ%’gﬁﬁmg@%’maﬂﬁm&J"Laimgzyms[,ﬁﬁhaﬁﬁﬂ’zgiﬁﬁmwngmmaﬁiﬁmfﬁwﬁlmunmiﬁ
Lm'ﬂ151%?1%%%‘14177‘14@1451@s(ﬁaﬂaﬁﬂﬁaLLsﬁaﬁ’UQmmmwssﬂ1'3‘17@{gﬁsimwﬁmumﬁﬂummwwz gNMIBENITIUY WIATT 31
VoI5gETIUYUIT TR INdNsIng Wnsdins 1w 2560 a1 “ymradenfidnmusysallunistierauiiazgeu]
w3 mlunsufiRvdeuszneuiBnssumuvdnmauvewy uidesliduufinddenthfivesurssurnilne lidu
dupsesienuUasnievessy warlidarormnuaiuseusosiasfasssusuvesUssvmu”.
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Ussruseudioau sl fdldeduigluudain avstuiuguviedvsaussoauyy
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fifinumnglilanzinnzas fadu maghsssuiaisiunslunisduiadinisdniunis
Tunsuuaungraneenvuvesienvudeladhoniadunisnszshitliveusesgsssuyaléide
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ivmwwsmuwumu énns vienuAdnnTeudsiy uazlunsliuasfinnungraneues
maamﬁismuu mmaqwmmmwmuﬂi‘wLﬂmmmamaiumwawﬁmuwumu VANNT uae
AuATewaiude il ielransduiuguinatifuniednalumemmduats
ﬂ,J']ﬂmj@Lﬂ/l’ﬁ/lﬁ]wLﬂuiﬂim (Optimisation Requirement)
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TumsliTinegsmiu o muaanudiiussevinadgiuiensy uavanadiiussening
nvuiuenvuiedu fidu Tunsesngrne mslfuasfnnungrane sufansdidunis
fe 9 lunsuueunguneenyy Wy lunsvindyan asfesdamalubosdvituiiugu
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TnwnsogiduniddunasmsddyisglesnueuasuEsuosvedany e
audusnnsmsvessgildfulssumu msadnevneenadesaenadesiuvanavuywey
mevanauladnalu (principle of proportionality) $geadldlnunisergregisladndiuiu
msnsgvheuin wenanil sevdnnmsudluiugnsevhanafia (rehabilitation) fgosrils
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Human Rights principles and criminal punishment

Associate Professor Dr. Pokpong Srisanit

Abstract

The criminal sanction is one of the important state’s measures to maintain public
order. Due to state measures applied to individual, criminal sanction has to conform to
the Human Rights principles. In virtue of the principle of proportionality, the state has
to apply criminal sanction proportionally to the offence. Furthermore, in light of the
principle of rehabilitation, the state should consider the rehabilitation and resocialization

of the offender as an objective of punishment.

Human Rights principles, criminal sanction, criminal punishment, rehabilitation,

principle of proportionality



36 I (@ 298a1SNNHUIVENSUYYIBU

[y

TUITaAlunNTANYN eI WARLIUTENNMTLALAUNALNY  (retribution) 38
YEuEs (deterrence) lilviAnnsnseyianuiRe? WekwiAndnsuyweyudmniunumly
msldgnasslunate q Bes swiinsadlnenieng ngusvasilumsadvviadaeuly

o

unsadlnenvergdedlddndi waznisadnwergseaduiionsuileiuydnszy

Ly

AuRalindudigdny Jananlaimandnsuyvevudmalinisadinemsaigntutagiu

9

WagumnAalldunmsiiadeanulddndnlunmsadiny uasnmsuiluiuglinseiianuie

nsadlnensanydedlaandiu
(Principle of Proportionality)

Cesare Beccaria lauananuladngiu (principle of proportionality) unld
Tumsadyensenan Tay Beccaria nam “wiolalilmemsoiglafnulumsnseyhiisuse
TnenunilavonaoausoUszvvu nvnsergisieadiame duiu wasguusaiosiianniu
anunsaliung uaslddaduiuanuiin uasdoadulnuiidvuslaengyine s

WLIARYBY Beccaria dsdvdnaiansmilsdenananuladadiulunisasivenieenan
Tutagu mngnseilaaseenudemennn nvegienvegussalamuseauanudems
Tunmsadnn mndnsevilaasisanudemetes nwengagdedlisunwsanniivaunis
Tudutiwndnimdnarulddadnlunmsadnemeogunngidundndniuyuetussmh
Uszinenazlusgsssuygwiisverandnsine d¥snmaifieudadiunisastneviiniunmanis
FilsfaeudsmefiAstunnnianssianuiisdszneutueuiiinevesnssusasay
uazvheaelnlsznstinieidunmsadneilidnamviell

1.1 vianaulddaduluntsadnelugrusilunandnsuyvevussuinasane
Tuduvaangmnesenitassmeninseisesdvsuyesy nann1sastinyiladndiu
Unngegluenans 3 adus fie

29 ﬂg]wmamzyw%uqa (u. 231-232), Ing Undes e3aiin, 2561, ngamm=: Jnyeyau, faindad 2.

3 From Droit Pénal Genéral (pp.697), by Frédéric Desportes et Francis Le Gunehec, 2003, paris: economica,
108Me edition.

4 gnn TassmsAne ity Fes msfnwiienanuayensadng ;| wdnnisasiveiilidndiy nsdefeando
TAlnw (. 12-15), lag qiﬁﬂé ’Sﬁuaw%(i’&uuqa wazuntos Asafin, 2558, d1nAan1SIUNTEAISNILLI1MA1ULED
nsrasinivsinendinauUdansens ey,



TR 1 aUUA 1 (UNSIAL — WU 2563) I 37

1) Ufuranadnnlednsuywevu (Universal Declaration of Human Rights)

U0 29 (2) voslfeyaannaimnedniuywevu (Universal Declaration of Human Rights)

TeyelAan “lunislddnBiainmueasyama yaravnauengndinansuasiasnmildlaenguing
\isainguszasdiiion1seensulaznisiasnansias nmvesgdunasiiloussg Inquszasd
winnuasuiFeuses Aassaudud wavataRnsdenuiily Tudsauuszaulag s

Nnmdnnsfananesuelsin Sganunsadifndvsiainmaesyanaldiiiosying
\HunsfunsesdnsiainmuesyanadulazidumsinivaasuBeuiesuayRasssusud way
afarmsdsnuludsnuuszdulng msaddnegnsysianuiinfiguiiedfududdisy
ilunslé wisgiosnsyvilnelddndutiuinguszashizesnsunsosdvisian e sidunie
nsAuATeIUTEleTlans T

2) nfmMsEuINUsEImANMeaNSNaliawazansn1en1silias (International
Covenant on Civil and Political Rights, ICCPR)

ICCPR 5usasdnsiiedestunsadnuluafiongybivatedes wu anslunsidis
(right to life)’ &nSlunisili@inmuiazmnuiasnsie (right to liberty, security of the person)?
oealsAf wivszrvunneuilavsilasumssusedline ICCPR $gnmAaunsadifnanssanan
Isuiiendu msddndvdlaesgniasuuuunis Ae msnisgldsunaasinugnszshniaiio
Tunseng lihmsadnedsenstin visemsadineadinn uinmsindrsanandoatulume
AL (necessity) wagladnaau (proportionality)?

5 Universal Declaration of Human Rights Article 29 (2) “In the exercise of his rights and freedoms, everyone
shall be subject only to such limitations as are determined by law solely for the purpose of securing due recognition
and respect for the rights and freedoms of others and of meeting the just requirements of morality, public order
and the general welfare in a democratic society”.

6 970 Tasansfnwise Bes msfnuifiewamuuminisadine ; udnnmsasineilddadau nadiafeania
Tlnw. uf. (u. 13),

T ICCPR Article 6 “1. Every human being has the inherent right to life. This right shall be protected by
law. No one shall be arbitrarily deprived of his life.”

8 |CCPR Article 9 “1. Everyone has the right to liberty and security of person. No one shall be subjected
to arbitrary arrest or detention. No one shall be deprived of his liberty except on such grounds and in accordance
with such procedure as are established by law.”

9 970 Tasansfnwnise Bes msfnuifiewamuuiminisadne ;: udnnmsasinuilddadau nadiafenania
Tlnw. 1ud. (u. 14),
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AN TIUMIAVBLIYBeTULRaVUsTRlARA I “le3gnAves ICCPR azauiu
inasmsriadvaniusedilu ICCPR $gnassouannnudniiu (necessity) uwawdoasuiiu
wnmsmsTlédacu (proportionality) funsamaringUszasdvieusengying ieTiagdusu
miﬁmsaq%w%muﬂamﬁashwiaLﬁaQLLaﬂﬁNa”10 uanaNi AMNENITUNTENDUYweYY
warUsyrAdlaesuted “mmmaaﬁ’ﬁmﬁw%m’%mwazﬁaaaamﬂé’mﬁ’wé’ﬂmmlé’é’mmu
(principle of proportionality) &svsneds mmmsmﬂmmaamm“ammvmiamsﬂmmq
mMsfuiy wmsnssanandeaiudsiaiuanudsmedesiaaluusiamnasniseing o 1
vssauhmneRetu uaznasmsdinandedlidaduiunaysyloviidueases

NUENN15V8S ICCPR nanauladnaiulunisasine (principle of proportionality)
ﬁamuzLﬂuwé’ﬂﬁw%mquuﬁzmwﬂisL%ﬂﬁﬂiwﬂgluﬂgwmmwdﬁwisma wazaANSIES AN
vosyananagnainldlenznsdidutuiionguszasiiveusengine Tneinquszasdiiveu
Senguneiiy fle nssnvilifernuasuiSeuos Aasssuduiivesuszeu s TaRnsdn
Tnevhluludeuuszndulag uasndnanulddaduldiSonseddissiosiiiumninigla 9
Fudumsdfindviianmmesyaraifesainnudevneitesiigaluussavany o 1nsnsi
919U537 N UsEaARUURE L2

3) dorimumaviszanuitdemsufiRresfesdmmds uazuinsnsiisllinisauds
dmiugnseinaduiangs (United Nations Rules for the Treatment of Women
Prisoners and Non-custodial Measures for Women Offenders, the Bangkok Rules)

Tormunanuszanainsensufdidedfednumds wazanasnsidlanisnuds
dwmsugnseinuRavgs weteivuaniavmy (United Nations Rules for the Treatment
of Women Prisoners and Non-custodial Measures for Women Offenders, the Bangkok
Rules) %qﬁﬂizﬂ;maﬁsﬁmamszmma atfofl 65 (65" United Nations General Assembly,
UNGA) Wilvmnuidumeudieufl 21 Sunau 2553 flansyddny 2 Usensss fie

1. vheglsiazdagdeslnundfignnarinitnszvinanuiiededlldddnvuzves
ovgnslugFeudnieviumaniliitiosiignwiniisndu

10 General Comment No 31 on the nature of the general legal obligation imposed on state parties to
the Covenant, by Human Right Committee, 2004, U.N.doc. CCPR/C/21/Rev/1/Add.13.

11 General Comment No 27 on freedom of movement (Article 12), by Human Right Committee, 1999,
U.N.Doc CCPR/C/21/Rev.1/Add.9.

12 910 Tassnsiinendde Fos msfinwifienauiuuamanisadine : vdnnsasinuiilédndu nsdafenania
T, 1ufs. wdmu.

13 uyaadiy. (W. 14-15),
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2. WegfednuvdsianandedidinegluFeudwioumaniuudy vheeslsdin
vesiFostmundsnutuar iivAsuuanFeunnislunnanmiléiinegmeuendeudmie
frumanu uonwilerndasnmifosgndinaddussynatu wdnnisddyues Bangok Rules 4
aunanszingnee Wirhiisifenn wsuiiswmedd nsumvansswansaasis wmiysssan
nsuhiaue waralivranlssruildsensuuasivuaiidunnsgulunsufifdedsots
Aduvidsaonndosiuvdnnisasnuiilédadan (proportionality) wagndnnisaslnufivsiza
fugnszvhanuRausazau (individualization) InetawefugnsyvinanuRniugud

1.2 wenanuladadiulunisasinemusgsssuyywinnvaianingilng

ugsTIguiTIveandnslne wsdngw 2560 lilldnandsnsademseignitls
dadnlilaonss windnanulddndnlunisadnumsengnunsneglundnnisimllves
MsiRAvBERAANAANATY 26 153AnTl BRI “DImInguneRiRaunITIAaYE
et mvesymaspaiulumueulinaiilSlusssssyy Tunsaliisgossuyndlavhyel
Foulyld npmunesinandesliiamonsnifsssy litumssyiediinavsysawsnmyaymna
(AuaNAITUNING UazasnssnumaRnArsn iy veveaymralls saideasyymmra
A ntulumsdrinansuassasnimline”

MnmdnMsvessgsTIIyRasieUlundnnsadneilidndndnngedlusgssuyay
wisweandnsiewuienty dWewininsadnemeengiduinasnssitndnsasnm
othavileiisgasdesnssvhmelinseuwisauddunag|sdndumusgsssuyays

Hudesihhauleh mnussrvuvdemadiuiinenseglungrnsglaliaenades
fuvdnailsdndruuissgssuyamuiisusediluing 26 masgsssuynpiaziisia
ﬁas%fm{'izn'wwﬁ’zyzﬁﬁﬁﬁ’muﬂiwwwmaunﬁlﬁlﬁﬁmdauﬁu%’mﬁa%’gasswagé’uﬁwﬂﬁ
nouneanty

13 mafisuindiunsadnemiinvdanananudemeiiiatusasaanudaine
VBN

londnanulddadnlunsadnuunngeglundndvsuyuerussninaUsemauas e
uvdnnslusgessuyauwisvananinslve {jcym‘ﬁ'dwm%Lﬁaulﬁasmlidﬂmwwmapﬁ?u
Iednaufiunisnsgynvesgnssinnuin

luSesdsnanmaiinafitafiovasinuinssyhasiaminunetslidadnlaodisis
Uadeanalsznis Ao f-m:uLﬁamaﬁﬂmsﬁwmmﬁmaﬁﬁu (harm) Uszneufuanutrireves

HnsEviANARALsarAY (culpability)

14 aads. (W, 15).
15 ysaads. (u. 16).
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TudsunenlSaea Ussmaﬂgwmaawm%’ﬁLﬁaﬁ’ﬁyzﬁﬁiﬁmaﬁ@aﬁﬁﬂumiaﬂmw@ﬂsw‘h
aruAnuiarelaemisdsrudsmeiiiatuiudsaudssnoufuarutainsvesdnsesii
AuRn agluanesn 132-1 a5smany Sayalaan “meglatsauveenguuie manasaanyaly
AITULTI UarsULUUNIsaalnlngiosa91nWgAnI5alvasnIuin Lazanydiusa
VDIENILVINAMURN LAY ITUAUAD UL NN IENTN V1 NATOUATI V1 INEIANYIENTEYIAIINAR
iiolinisasTnvgnsimuiniusenndosiuingussasdveansasineiimualiTusns)
130-1716 lpgA137 “wgfinsaduviamaIudla” (des circonstances de Uinfraction) aanAaes
fudri “enudeme” (harm) ndutudsny dudnd “Snunzduimosinsshauin”
(de la personnalité de son auteur) @anAdesiuAIin “anudrirevegnszinauin
uiazAL” (culpability) Wues

Tuusemadsngy AnznsIun1INITasing (The Sentencing Council) 1adnviuuamg
nsaslny (sentencing guideline) w3a “Bffon” dwiulirmadnguuasiiadldlunisiiun
Tndlnaeusazay Tnsluusasguensiinazdildenuinevesnssihusazau (culpability)
Usgnauiiv wqamizﬁmmﬁamaﬁlﬁwﬁu (harm)t?

Tudseinelng Ussnanguunsenglinandauwnaawudeaiulunisimvuninyli
aeaAdnaty “eudsmefiAniu” uar “anudidievesinssrmnafin” uidediinves
enalne flo “Bfen” sitouummmsadnuiidunndlderudemnefiAntuuifioedio
msfonih “Bfen”  Iaefinsiisisenudemefifindunnnisnssshanufiausznoudy
dmvazanuithevesinasshammuiiamethavasnadesiundnnsimuslnumisenan

1.4 Wnwiszmstaniunananuladadiulunmsadine

a1 s nwtsemsTindaviseudaiunandvsuyweswisalil Amau fis ICCPR lallévhy
mMsUssnsTinlaedinualussnia ICCPR 4o 6 lrwumbunans 4 1 Tussmanssliondning
Usgm3¥in nMsvsznsTinadldldlunsdfmusibu Ao sudsemaiinengsnit 18 T
ussmsauseasss uenanidl  $gnAdedvifodnulsemsliavsrodaiosnlussay
(fair trial) uazdavsvesselnuwidovewdeulny Auiah ICCPR wdraifionisvzas

16 910 nguneeTugs. . (4. 250)

17 91 “Asfdrusinvealseurvuluseuuaa mﬁmﬁwLLazmsﬁJ(ﬂLmﬂ?jﬁaﬂiuﬂﬁaww”, Tne Undog msadn,
Nov 20, 2019, The 101 world, https://www.thel01.world/sentencing-guideline-in-criminal-case/, ﬁuﬁ'mﬁa
22 4n31AN 2563.
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nsendninwlsznste el n1sUsematineglsldluanufind1onsegean (most serious
crimes) Wi

ICCPR TsmawunmamsusemsTindilddadiudunsnssshanuiia fe msusemns
FAngnsevh “Arufindousiguan” (most serious crimes) whiiu ddlutiagtunisiaa
“enuiinieusigean”  feneadnwlsemstinlddiavdestfissniiaifeiiogusngau
Tnaanunlifaunanume? Wefinsanngrnelnelutiagtu ndsdammiiadingransivun
TyylsznsTinfiAuveunuesmsfineusgean Wy mmiaferiueianin Anuin
Aenfuanasiung mnsRnguudunswddumsliBuiunnmume Gudu emsgrualali

2

msadlnwagidestiuluienisudlaiundnssinanuiia
(Rehabilitation)

domAaanu ICCPR

nsaslnneiguiienisuilei ugdnsevinanuiadedndundnansuyveyu

o w 1

seninaUsemna egnelsinnu Ussinalnefiussaudyminlnwauseudddidediinuisedis

18 |CCPR, Article 6 para 6 “Nothing in this article shall be invoked to delay or to prevent the abolition
of capital punishment by any State Party to the present Covenant.”

191CCPR, Article 6.

“1. Every human being has the inherent right to life. This right shall be protected by law. No one shall
be arbitrarily deprived of his life.

2. In countries which have not abolished the death penalty, sentence of death may be imposed only for the
most serious crimes in accordance with the law in force at the time of the commission of the crime and not contrary
to the provisions of the present Covenant and to the Convention on the Prevention and Punishment of the Crime of
Genocide. This penalty can only be carried out pursuant to a final judgement rendered by a competent court.

3. When deprivation of life constitutes the crime of genocide, it is understood that nothing in this article
shall authorize any State Party to the present Covenant to derogate in any way from any obligation assumed
under the provisions of the Convention on the Prevention and Punishment of the Crime of Genocide.

4. Anyone sentenced to death shall have the right to seek pardon or commutation of the sentence.
Amnesty, pardon or commutation of the sentence of death may be granted in all cases.

5. Sentence of death shall not be imposed for crimes committed by persons below eighteen years of
age and shall not be carried out on pregnant women.

6. Nothing in this article shall be invoked to delay or to prevent the abolition of capital punishment by
any State Party to the present Covenant.”

20 UN Special Rapporteur on extrajudicial, summary or arbitrary executions, 2006 “most serious crimes”
are cases where it can be shown that there was an intention to kill, which resulted in the loss of life”. (814filu

NYNUYDIRYITUG. LaLLFSL. (U, 256)).
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Right to personal data which is not protected
under Personal Data Protection Act B.E. 2562:
The collection, use, disclose of personal data
according to laws relating to national security.

Associate Professor Kanathip Thongraweewong

Abstract

Personal data protection Act B.E. 2562 endorses right of data subject to control
personal data by stipulating lawful basis for processing personal data which the consent
is required in general case. However, this Act does not apply to the processing of personal
data by competent authorities for the purposes of protection national security. This
exception reflects the model of European Personal data protection law (GDPR). In addition,
the right of data subject , according to Thai constitution , can be restricted by provision of
laws. However, the quality of law or safeguard principles have to be applied to
evaluate such law in order to make a balance between national security and human right.
Thus, this article analyzed the safeguard principles from international human right laws
and court cases and synthesized into criteria for applying to evaluate three laws relating
to national security which is enacted in the same era of Personal Data Protection Act.
B.E. 2562, i.e., National security council Act of B.E. 2558, National Intelligence Act of B.E.
2562 and Cyber Security Act of B.E. 2562. The results of analysis indicate the tendency
of inconsistent to several safeguard principles including principle of necessity and
proportionality, principle of specificity in relation to measure, target and duration,
principle of third-party protection. Hence, This article reflect that mere enactment of
Personal Data Protection Act B.E.2562 which is modeled from GDPR is not enough for
protect personal data’s right especially in the case of collection, use and disclose personal
data by laws relating to national security, due to the fact that environment and
human right protection system of Thai and Europe are basically different.

Personal data protection Act B.E. 2562, National security council Act of B.E. 2558,
National Intelligence Act of B.E. 2562, Cyber Security Act of B.E. 2562, Personal data, Right
of data subject
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aonuuninielasdyu (Mass or secret surveillance Wovinausitaniieseiingvane
Aenfuanusiuamesigsuludesniiuvemss nlydRduasestoyadiuynna wa. 2562
WNUN

& ydnms “Safeguard” UnngluasiansserineyssmaReafudviuyserumansatiu Wy American Convention
on Human Rights, Article 25 ; European Convention for the Protection of Human Rights and Fundamental Freedoms,
Article 13 ; International Covenant on Civil and Political Rights, Article 2.

5 Q’L%ulﬁﬁwmauLLmﬁﬂLLazLﬂmsﬁfjmﬂ‘i’ﬁmeﬁuamJizLﬁuwixﬁwﬁiyzﬁaaﬁuﬁuﬁﬁmé’ﬂmiﬁmmLﬁmﬁ'u 1
wszsUygRinfenisnseianuiaiesfuaoufiunes : 910 “inauginsundesdnsuywevudmiunisusaidiy
auaenadesvemdnngnelienaihimielfindstoyanmsdeasvesyanaluszuureuiiines muwsssutiydh
AouRILAeY WA, 2550 Tiudluatudl 2 wa. 2560,” Tne ANNEY MBITTIeA, UNTIAL — Tqu1eu 2561, 91381539013
dnduyweyy, 3(1), U.7-40. Fuans 2561 lag dinauANENIIUNSANTUYBETULANAL

6 Roman Zakharov v Russia, No. 47143/06, ECtHR, 4 December 2015.

7 Convention on Cybercrime, Article 21 Interception of content data.

8 |orna Woods, Zakharov v Russia: Mass Surveillance and the European Court of Human Rights.
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9
1
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? From Foreign Intelligence Gathering Laws (pp. 1-5), by The Law Library of Congress, 2016.
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wazmanensie 1as wdasiulih wikhngrnetlilissyasasieuiunmmeneufianes
(Computer security) uifsanAmABszUUABNLABS VI BTy ARENTILABSINTENY
videidonlesiunnusiuacueswd i nslasnssuteyavesigieisnmsmenesfinmes
msfens¥elmiues fegluammnevesfoanaumiionguneiiseg

Mnngrnefeafunuiuamessin 3 aty suwiuliimnduilugnisldgnuna
Fefuanaununguuneudavatuiuiiveunnniie Wnesaunlaldszyidiavieunos
fsanfouluwiinsldsnnaiidaieu eluualiilisonndesiuvdnaiuaniziaizas
uonanil Sefuwltillizenadasiundnanuaavengld

5.2 NAIANRNIZIANLRsULdNAINTS (Measures)
ngurinelvisakniviseliteys Fosdianuasanizianzadhuwiingsnis (Measures)
wiiradnsuyweruglsUgensuihmsldnsnismanelulagadelmifianudwduiesssiu



TR 1 aUUA 1 (UNSIAL — WU 2563) I 59

M3neN1s51e usasNsRInaINazfesllirudnusEnauiulinnnistestiunstluly
Tnefiveuse dethinasitundesegingrnafisstuauiunmessssuludosniiuves
'Wssiwﬁ’mzﬁ’ﬁé’msaa%’amamumﬂa%‘wudw

1) iuiwummmammmuumummm . 2559 anmsmadmiumstesiuuas
Suite SuanamanuifuasuisdaunsenedygAtidnumgning ndfe Wewne
Tudruwesnmsmssefesmilildszyazasisdnuuranasms wu “duiiuns” Judaveds
AfiuNInINITTUDIINTENURBTBYAAIUYARA LY N15NUTIUTIN 1Y w3eLUnwmetaya
duyaaald uenand Seldimundeslesfungranedu Wy “Gmslimhenussinduns
au iUy Alunguine” Faediuldannuing 18 uazanngy 19 dauali
AseUAgURsEanungrineduldgan halaglalldsrungmnglal lasionny

2) W5z TURYTIINTBIMIYIR WA, 2562 UININ1TNIBITNTANUNVseaty
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10 Szabo and Vissy v Hungary, no. 37138/14, ECtHR 579, 2016.

11 From Foreign Intelligence Gathering Laws. Op.cit.
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iednduIn nguneilisnnad s futeyalaeszytmngin “yanadulaiiens
Aendes...”s dunhaiuluuazdatuoudygnavsuyuevuglsus devinmusituinsei

ngunefeatuauiuawesgdulutesniuremsy v lydiduaseoyadiuunng
A 2562 WNUI

12 Ynited States v Ganias, 755 F.3d 125 (2d Cir. 2014).

13 wsgsratydianinnusiunauiend we. 2559 wias1 19 Tunsdiifanunisaisudussanaiuse
musiunwiend Wansznaseduauieusiweassanaudang wleuiduemiu WaMe NSNS 15e
nsfdumsduiisidusiounenizuunivienus fguusiiitefinnsaneyliAviedinmslinhsnuvesigvieidmiiiives
fgrdumamusunamthinuitygRlilungrnediedestu uly w’%aizﬁ"ué’ué’?ﬂﬁﬂ@ﬂmmﬁaﬂén

14 From “Controlling the Intelligence Agencies,” by Morton Halperin, October, 1975, First Principles I(2).

15 The Criminal Code, Article 156 § 1.

16 |ordachi and Others v Moldova, no.25198/02, ECtHR, 2009.



TR 1 aUUA 1 (UNSIAL — WU 2563) I 61

1) wsgsriudRamanutiunuiend we. 2559 fvunmnesnisiiludnuagns
némifte bilfrudnuasennamaiemsidiumsiiangas sasilieumadinfidenles
fenguanedu ililionassyreuatimingvesyaaaiionaldiunansevuldogadaiau
uanantl dasmualinislésrunadenlesludinguuneduiildldssyiaeasngmungls
Taglomzdananudlunasinrunaizadduniinnins Jalandildinasmsinssnuis
Hrneluudyaeanieteyaduyanaluisniimieliianzes Tuagiuinagldsiunadsl
duiumsmunguansle wu dliyaraufiiviesiul foRfetueiesdeviegunsal
Sidnvnsedndmunguineidhensinuanusiuasnglunvetnndng vieddlildiaTesile
Fomsvemthenuisvidalensumungrineivhensdesiulasusnmassaty viedals
TSunaitihfessuuvdedeyamungruneihsmsinnanuiunsaenseloives

2) WIzTWUYEIATINTOWANF W.A. 2562 Iﬁé’wuwaﬂﬁﬂ’aqwuLﬁ'mﬁ’uﬁamsmiﬂﬂmm
nMsfafuTMNTes MITNNTeIMeNsAeans “an Judlefinnsanienuvesdosdfananiay
Fulean Srunanansssiadydinnenissndunisle o Lﬁ@lﬁlé’m%ﬁagaﬂnmi
gudumsnszvinludnuaraonuiuu (Surveillance) 1w n1sansudeya (nterception) lng
ngranemuuaNInINsvselsnshine ladamelulagvisesuuudeyadmune Je5aud
nsdeALLLMeBLANTsating (Electronic surveillance) nsldg u1adnunriiiseansaunay
Whvsnefduteyavesyana suenaldiunansynuegrainhavieliiinnzas

3) wsesdydinsinwaruiuasaenduleues we. 2562 luudveuainiig
Tundsyanati nezsmdydadliivoUsraivmuwasimdneliindonanaumnis
loefinatlny uwilisnnaiedostulagiuilosvanaumdlaes yaraiiduidivine
yoamslinnainte  Budlieindude nauivil swnadiliyananseyiims asnem 65
aseuAguuARavianerie lidinenziguassuuwinaluieldnuaryaradulaionalsy
wansznuandegnamnislaiued nguilaes srunadnimielfundsdeyavesyana
AUNINT 61 (2) Srundnfadeya muuns 66 Tveulwnniteliddaanizteyaves
frafoanany saufedeyavoslien fusenougsiafildlimhenulassadaiugiuddny
vidoussrwnluildfusnansenuandoanauvdlaiued asdild wiinlasylusiung
Postunariuflefoanmumiluvesanfendesiufefiintumhemilasadeiuguddy
M9EnTaunA (Critical information infrastructure) wAunTayelRTIEING 1 11097 65 waw
1A 66 ATBUARLENYARE B3ANT VidaMINEINT Aeufumeiduie Teluualthliisenndes
fuanuazasutvang

mnngraneisatuauiunsesspie 3 et auduldhdendsimhenussld
Srunadiiunesnstesiunionsvauestuaneuaruiuasungrneiy 1 Téegunts
funlllslaenndestundnaruazadundithvng venand Sedwnlihiliaenndosty
wanANNAIAaNe LA



62 I (@ 2915a1SNNHUYANSUUBIBU

5.4 na9iAMRNIZNsluLivasszezaan (Duration)

ngmanelisunatfvielfundedeyarzdesiveuivslunissoznarivaiau
iatlesfunsaeauundeiomdenasanar ngrneUssmaing q o1aimuadesiiadu
NAMANENARY LU afeul dediious maglsunandnit ngrunefifvunszezina
udeyalfifutidaglivsnngidinasiBsnmside (Objective criteria) fidaiau liiaenndos
funandedninausseziigl wiinasinisinunszeziian’? AfeainTaANTRLIUYeN
\nausinNSYIesEEzAIhe dmiungunglneatuduilisrunadving “ldundadeya”
finsivuaszoznalludeulufimassdiougnnudveveudmiing lnsdlngjay
fvuanainduiuz ngungusatuiuedi demadseugynluuda vniimwgAnisel
WasuuUasly mamf\]L‘LlﬁlauLLUaaﬁﬁﬁqaymmﬁammanmauﬁymlé’ﬂ Fothinmusidan
Ansgsinguineifetuanusiuaswessgsuiutesniuvemss ey gRduasosteya
FIUYARR A 2562 WU

1) nsrsduaRaninuiuntiaTR w.a. 2559 1091 19 fvuslianiusenie
sEuATIELI Azl LTI 1RTNS an hnenSsuusivionny Sauusiiodanis
windsldfinisdniunisdanan Wanldsnadainismisauniedmiissldniuns
IFvinisndunasmngan asdiuldngmnednanliléimuasmeaziBeavesunnsni
WZABatREUAINaINwSlunaiey waslildmruanseussazaweINISAIuNg
SuRenfumsldsiunat

2) WegURElAYINTOMMIYIF w.A. 2562 11m31 13 Tigunaauduszanuyinges
WA (e ) TienansenusioteyadiuyanananUsznns 1wu Aanm Ussidiu uagiingeh
anumsal Ehsefafuanauanusiunsasade UiRnudumuiunenssuusiviosguuss
funeniguusineunng ananuiuaiend viegsnemsdiinivnnsesvienieuvang
sguiliuenanmsldsunadananiidnuaranesmsiinistanananuds Sslalldimun
YouAszEzAiTay Jsorehlinslisnnaidwdelsndstoyaduynnaludnuasy
Aoliles

17 Three months with the possibility of renewal (Weber and Saravia v Germany, no.54934/00, ECtHR, 29 Jun 2006).

18 Two months with the possibility of renewal (Association for European Integration and Hurnan Rights
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24 yEnnnsiifasnglunguaneneluresdnssene wu Ussinadiu (Act Regarding the Control of
Organizations having Committed Indiscriminate Mass Murder, Article 3 (1) and (2)).

25 Szabo and Vissy v Hungary, 37138/14, ECtHR 579, 2016.

26 Privacy International, Claimant v (1) Secretary of state for foreign and commonwealth affairs (2) Secretary
of state for the home department (3) Government Communications headquarters (4) Security service (5) Secret
intelligence service, Respondents, The Investigatory Power Tribunal, [2016].

27 The Intelligence Services Act 1994, the Security Service Act 1989.
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28 David Davis and others v Secretary of State for the Home Department [2015] Case No: CO/3665/2014,
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Environmental human rights and related laws

Associate Professor Dr. Tanansak Borwornnuntakul

Abstract

This paper aims to review the relationship between human rights and environment
in historical and developmental approaches as well as human rights provisions in
International Environmental Law and any movements including the operation swells
both human rights and constitution law in Thailand, as well as challenges
and dimensions that are also environmental issues with current and future human
richts. Generally speaking, the link between human rights and the environment had
recognized and launched any movement to the public till now. Not only human rights
community but also environment society encourage the development and legislative
efforts involved in the legal dimensions ranging from international law and domestic law,
as well as trying to create an environmental justice system to support the so called”
Environmental rights,” in term of formerly entitled the right to access to information,
right to public participation in decision-making and right to environmental justice rights.
In addition to the development of the concept, there is a judgment in the Human Rights
Court to support the environmental dimensions, making the movement continue
discrete. However, there are challenges in human rights and the environment in terms
of climate change, military technology, cross-border pollution, community rights,
etc. As while pushing the sustainable development as of to be interpreted as a protection
against the environment to reach the next generation so as to able to exercise human
rights completely as well. Thailand is currently experiencing control and restricting
human rights affecting human rights.

Human rights, Environment, Environmental law, Thailand
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